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212 CALIFORNIA LAW REVIEW 

upon the disputed facts the minds of reasonable men would not differ, 
the question is one of law for the court, but where reasonable minds 
may differ upon the proven facts, the question is for the jury." 3 

The majority of the court upon the facts held that the question 
was one for the jury while the dissenting opinion held that under the 
facts it was a question of law for the court. The dissenting opinion 
places emphasis upon the fact that the condition was inserted in the 
bond to enable the surety company to take steps for its protection. The 
opinion distinguishes other cases cited by the majority but does not com- 
ment on the case of Fidelity & Deposit Co. v. Courtney. No evidence is giv- 
en in the opinion to show that the delay caused the surety company any 
inconvenience in protecting itself. The facts show that the bank was 
in the hands of the bank commissioners until about the time notice 
was given. 

On the whole it seems that under all the circumstances there is 
sufficient doubt in the principal case to justify the court in submitting 
the question to the jury rather than, ruling that, as a matter of law, 
the notice was not immediate under the contract. M. C. L. 

Waters — Public Use. — The November number of the California 
Law Review J contains a note on the case of Imperial Water Company 
No. 5 against Holabird. 2 The facts in that case were that the Cali- 
fornia Development Company organized to divert water for irriga- 
tion purposes from the Colorado River to the lands of the Imperial 
Valley according to the following plan: It organized seven mutual 
water companies occupying different geographical divisions of land de- 
signated as those to be irrigated, the stock of the companies repre- 
senting the acreage of the land. The California Development Company 
then contracted with each of these seven companies to deliver a per- 
petual flow of sufficient water for the lands embraced within the boun- 
daries. The mutual companies agreed in return for this water right to 
allow the California Development Company to fix the price of their 
stock and receive the proceeds accruing therefrom, likewise agreeing 
to pay SOc per acre foot of water delivered to their lands. The Federal 
Court held that the above contract was void for want of consideration, 
on the theory that the California Development Company was engaged 
in public service and could not accept the benefits of the foregoing 
contract as a consideration for the performance of its public duty. 
The Supreme Court of the State of California has just decided that 
the California Development Company is not engaged in public ser- 
vice, holding that a plaintiff who had land within the boundaries of 



3 Fidelity & Deposit Co. v. Courtney (1902), 186 U. S. 342; 2 May 
on Ins., Sec. 452; 4 Joyce on Ins., Sec. 3292. 
* (1902), 186 U. S. 342. 
1 1 Cal. Law Review 85. 
2 (May 6, 1912), 197 Fed. 4. 
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one of the mutual companies could not compel service of water after 
all the stock in the mutual company had been sold. 8 The practical con- 
sequences of these decisions to water companies and consumers are 
most important. In many instances water companies have sold water 
rights below cost as an inducement to the purchase of land; on the 
other hand, in many instances consumers of water who have entered 
into long-time contracts for the service no longer desire the quan- 
tities contracted for as the sub-surface water level has been raised, thus 
rendering irrigation unnecessary. To all those desiring relief from 
burdensome contracts, the Federal decision opened the door of hope; 
the Supreme Court of the State of California promptly closed it. Con- 
sequently contracts like the one in question are valid; the Railroad 
Commission has no authority to regulate the California Development 
Company, nor do the other incidents of public service attach. Whether 
on the facts the California Development Company is engaged in pub- 
lic service or not is a question of some difficulty. It has been held 
that mutual companies are not engaged in public service; but a water 
company holding itself out as ready to serve all is clearly subject to 
regulation. 4 The defendant company in the principal case occupies an 
intermediate position. It is not a mutual company, but, on the other 
hand, it does not profess to serve all. It has generally been held in 
analogous cases that a company professing to serve only those enter- 
ing into a special contract with it is not engaged in public service. 5 The 
gravest doubt in the principal case arises from the California Constitu- 
tion, which declares "The use of all water now appropriated for sale, 
rental or distribution is hereby declared to be a public use and sub- 
ject to regulation and control of the State in the manner to be pre- 
scribed by law,". 6 The Supreme Court, however, has heretofore suggested 
that this provision was primarily intended to secure the regulation of 
municipal water companies. 7 It will be interesting to observe whether 
the Federal Court will conform to the interpretation of the California 
Constitution by the California Supreme Court. A. R. G. 



3 Thayer v. California Development Co. (Nov. 8, 1912), 44 Cal. Dec. 
535. 

4 Wiel, Water Rights in the Western States (3rd ed.), Sec. 1261; 
Hildreth v. Montecito W. Co. (1903), 139 Cal. 22, 72 Pac. 394; Leavitt 
v. Lassen Irr. Co. (1909), 157 Cal. 82, 106 Pac. 404; Slosser v. Salt 
River Co. (1901), 7 Ariz. 376, 65 Pac. 332. 

5 Wyman on Public Service Corporations, Sec. 239, also Sec. 243, 
citing Avery v. Vermont Electric Co. (1903), 75 Vt. 235, 54 Atl. 179, 59 
L. R. A. 817, 98 Am. St. Reps. 818; Fallsburgh v. Alexander (1902), 101 
Va. 98, 43 S. E. 194, 61 L. R. A. 129, 99 Am. St. Rep. 855. 
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7 Wiel, ibid, Sec. 1264; Fresno Canal Co. v. Park (1900), 129 Cal. 
437, 62 Pac. 87; People v. Stephens (1882), 62 Cal. 209. 



